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1. Protester wh¢ waeg listed as subcontractor in rejected
proposal submitted under agency solicilation is inter-
ested party for filing protest. Moreover, subsequent
untimely protest by offeror does not require that
offeror be excluded frora protest action because firm
is intcrested party councerning subcentractor's timely
protest.

2, ffect of agency's error in falling to advige offerors
thaz it would accept a technica:ly acceptable proposal
which offered the lowest cost Was to mislead protester
into believing it could submit high quality proposal in
false hope:of convinecing agency of itoc value, Neverthe-
less, record shows that protester was wedded to its high
quality approach and was not prejudiced by agency's failure
to negotiate concerning its technically superior proposal,
which exceeded the successf{ul offeror's estimated costs
by 25 pernent,

3. Acceptance of 10 rer rated techmcal proposal whi.ch
allegcdly reduced piior year's level of training services
is not objectionable ‘bacause protester failed to show that
reduction was mcnnsistent with solicitation requirements.
‘While award document erroneously deluted maierial page
of solicitation bzcause of typographical error, contract
has been amended to correct thic mistake.

4. Insofar as protester's obJection to ccntractor's level of
. effort is directed to Government's speccification, protest
raised after submission of proposal is untimely. Moreover,
] ) specificatiorns regarding quantity and levels of training to
i be furnished is a decision for the contracting agency
. rather than for GAOQ,

5. Fact that contractor under protested procurement has large
number of other contracts with agency provides no legal
basis for objection,




B-186984

6. Award of contract for training Head Start trainees to firm
possessing contract to assess effectiveness of agency's
national training program reaults in firm cevaluating its own
work. GAC agrees with agency as to need [or modifying
agssessment contract to eliminate confliciing relationship.

Educational Projects, Inc. (EPI), and others, have protested
EPI's exclusion from the competitive range and the award to
Kirschner Associates, Inc, (Kirschner) of a cost-reimbursement
contract under Request for Proposals (RFP) 150-76-R017, issued
by the Department of Health, Education, and Welfare (HEW),
Office of Child Devclopment, Region V, Chicago, Illinofs, The
contract provides for training Head Start staff in ¢.{1d develop-
ment throughout six states in the Midwest.

Five proposals were received, After review by a tec'inical
evaluation panel, proposals submitted by EPI, Kirscknzr, and
Success Research Consultants, Inc, (Success;, were determjned
to Le technically acceptable, However, EPI was informed by
the agency that hecaun= of its high estimated costs, and for
other reasons, its proposal did not fall within the competitive
range. Negotialions were conducted only with Kirgchner and
Suzcess, and award ultimoiely was made to Kirschner.

A joint protest was filed timely ~ith this Office by the Child
Development Training Program, Uemidji State University, Bemidji,
Minnesota, and the Head Start Supplementary Trammgl Child Devel-
opment Associate (HSST/CDA) Program, University of Minnesota,
Minncapolis, Minnesota (the Bemidji protest). Bemidji, wought to
protest t1e exclusion of EPI from the competitive range becausc
EPI had proposed Bemidji, among others, as a subcotractor.
Approximately one monih after rejection of its offer, EPI protested
its rejection to this Office, In addition, EPI timel; protested the
contract award 1o Kirschner.

The procuring agency argues that we should consider, EPI'

exclusion from the competitive rarpge, as rzised by Berma;p, only

if Bemicdjl qualifies an an interest~: party for this procurement
under our bid protest Procedures, 4 T R, ,$§ 20,2a) (1876). The
agency suggests that EPI would not be in the’ posxﬁon of a purchasing
agent for the Government and that Bemidji is in the same position

to protest as an employee of an unsuccessful offeror, The agenc;’
notes that individual employeer, generally, are not considered

by this office to be interested parties for bid protest purposaes.
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We have stated that generally in determining whether a pro-
tester satisfies the interested party requirement, consideration
should be given to the nature of the igsucs raised by the protest
and the direct or indirect benefit or relief sought by the protester,
The requirement that a party be interested serves to insure a
party's ulligent participation in the protest process sc as to
gharpen the issues and provide a complete record on which
the correctness of the challenged action may be decided., ABC
Management Services, Inc., 55 Comp. Gen 2897 (1975), 75-2
CPD 535 Coleman Transfer end Storage. Inc,, B-182420,
October 17’19'75—"7'5"2'51"15 ¢ protéster's position as
subcontractor should not disq_ua'lify it from participating in the
protesat prrcess, Enterprise Roofing Service, 55 Comp. Gen,
817, 720, 76-1 CPLD 5, In our oplnion, the agency's analogy is
nol persuasive because Bemidji, unlike an indivicual empioyee,
was a proposed subcontractor for a significant agpect of the ser-
vices requu-ed and as such its interesis were clearly affected by
the agency's nonselection of E PI, In fact, FPI considers itsclf
a contracting agent for its intended subcontractor-institutions.

Alsc, a'question has been raised regarding the ‘imelinéss of

EPI'E protest concerniiig the rejection of its offer, Our bid pro--

tagt procedures require the filing of a protest within ten working
days after the protester knews the basis of its protest. 4 C.F.R.
§ 20,2(b)(2) (1976). While EPI's initial protest ao to its exclusion
from the competitive range is untimely, ii js clearly an interested
party as to Bemidji's timely protest and we therefore will not
ezclude the firm from participating fally in this protest action,

The sol1c1tation was issued by HEW's Office of Child Develop-
ment pursuant to its "Head Start Supplemental Training" ([iSST)

‘program. The HSST program goals, as otated in the solicitation,

are:

"First, to provide training for Head Start Staff in
child’ development and'in early childhood education
and rélated areas with the objective of upgrading
their skillg and ;.ompetencies in delivering services
tc:'Head Start children; and, second, to provide staff
with opportunities for appropriate training and career
development to facihtate upward mobility in Head
Start programs. '

The ,,o‘{citatlon points out ‘that emphasis on' the program B carcer
deve coment function, which is degree oriented, has conflicted

w 1. the nced Yo'provide Head Start staff with training for skills
dt. ectly reluated to {eaching Head Start children., Accordiagly,
the Office of Child Development has supported development of the
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Child Developnmient Associate (CDA) program, This involves the
granting of a CDA credential by the CDA Consortium (a private
nonprofit corporation funded by the Oirice of Child Development)
to IHead Start irainees who demonstrate competencics as provided
in assessment procedures developed by the CDA Consortium, The
solic1tation points out that the CDA credential program and college
degree programs are different in that degree requirements at many
institutions often require trainees to take courses which only
indircctly affect Iead Stairt classroom performance. Thus, the
CDA credential is based on actusl performarnce with children,
rathzr than completion of a prescribed number of credit hours,
although college credit also may be given for CDA credential
training,

The solicitation's scope of work contemplates that the offeror
first will provide CDA credential, traming, either throu gh its own
staff or through cooperating institutions, to Head Sta:t staff
trainees. The offeror also is required to provide fur degree
oriented courses to certain Head Start trainees consistent with
the priorities provided in the solicitation's "speciai instructions.”

HEW reports that in the previous contrsict year, requirements
fur Head Start training and technicel assistance within Region V
were met by awarding 15 separate contracts to the educational
institutions or affiliateg, which were proposed by EPI ar subcontrac-
tors in"this case. In order to simplify coniract administration and
in anticipation of reducing administirative costs, HEW decided to
solicit for a single contract covering this entire regicn. * ‘he
incumbert contractors formed a "Regicn V Consortium'' to facilitate
submission of a proposal which would be responcive to the =single
coniract requirement.

The record shows that proposale were received from five
sources and were submitted to u technical panel for evaluation.
On the basis of a 100 point scale, the technically acceptable
propesals were rated as follows:

Firm Rating Estimated Cost
EPI 73. 4 566, 649
Kirschner 64.5 422, 989

Success 58,5 451, 405

Thereafter, EP! was determined to be outside the r'ompetitive
range and was cxcluded from negutiations hecause ‘its proposed
approach of subcontracting all training to a large number of

institutions was significantly more cxpensive thau that of other
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‘ acceptadble offers. The contracting officer believed that even
v though 4Pl may have been willing to negotiate, as indicated
P in its proposcel, the firm's proposed method of performance

' was such that mcaningful negotiations were improbable,

The protesters argue that procurement regulations call for
acceptancec of a proposal even though it may be more costly if
it offers the greatest value {0 the Government in terms of per-
formance and productability. It is alleged that EPI erroncously
i was rejected cn the basls of cost, without sufficient considerntion
given to overall program proficiency. The protesters point out
that only EPI has-the general sunport of the participating institu-
| tions which held the prior contructs. In fact, EPI views itself

as a contracting agent for these Region V institutions, It is

stated that because of the mnOVati v2 nature of HItW's training
program, the granting of ''valid credit’ for training, a contract
objective, is tenuous at many institutions. Because EPI has
worked with these institutions since the program's inception,
and has gained the genervl acceptance of participating accredited
institutions, it is suggested that forced new arrangements with
a different coniractor will undermine the offering of valid credit
to Head Start trainees. Although EPI believes {58 cost estimate
was rcalistic, bascd on its extensive experience and understanding
of the program'’s requirements, it argues that tt e agency failed
to make a reasonable effort to determine whethe. or not the
firm's estimated cokts could be considercd acceptable,

It is clear {from a comparison of Kirschner s and EPI's proposals
that they ddopted very différent methods of satisfying the RFP's
requirements. The most sigmncant difference appears to be that
EPI intended to subcontract both degree oriented training and CDA
training to local universities. Kirschner intended to cooperate with
the universities, but to subcontract its CDA training to one firm,
which would train those who in turn would provide training and
supervise the Head Start trainecs.

It is true, as suggested by the protester, that there is no
requirement that cost-reimbursement type contracts be awarded
on the basis of the lowest: proposed cost, fee or combination
thereof, The cost estimate is important to determine the pro-
spectwc contractor's understanding of the project and ability
to organize and perform” ‘the contract. The primary considera-
tion ir determining to whom the award shall be made is which
firm can perform the contract in a8 manner most advantageous
to the Government, TFederal Procurment Regulations § 1-
3.805-2. Generally, a proposal must be considered within
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the competitive range for negotiations unless it is 8o technically
inferior or out of line in price that meaningful negotiations are
precluded, PRC Computer Center, Inc., 55 Comp. Gen, 60,

68 (1975), 75-Z CPD 35,

In objecting to the agency's failure to negotiate, the pro-
testers state that EPI's proposal indicated a willingness to
negoliate its estimated costs and that the firm should have bcen
permitted efther to explain the relative value of its proposal or
to obilain suggestions from the agency concerning ways of
reducing costs without affecting quality, In this regard, EPI's
proposal stated:

'""The cost information and budgct presented below
represent EPI's besgt cost estimates given the infor-
mation provided in the RI'P and EPI's proposed
approach to meeting those requirements for the 1976-
1977 academic year, Nevertheless, EPI would like

to state its willingnees to'negotiate with the Region V |
Office of Child Development concerning these estimated
cost projections, Wnerever OCD can provide information
which can demonstrate costs can be reduced without a
reduclion in the quality of the work to meet the govern-
ment's expectations of the contractor, EPI is ready to
make such adjusiments, "

In this case the solicitation gave no indication of the Govern-
ment's iniention to accépt the acceptable {echnical proposal with
the lowest attendant cosis ir respective of its comparative technical
excellénce, As a general rule ar offeror may not be excluded from
the competitlve range if it subrmts a proposal which iz technically
superior to others in the comy :titive range unless the solicilation
makes it clear that the agency intends to accept the least expensive
proposal which it finds technically acceptable, 52 Comp. Gen. 16l,
164 (1972), Offerors are entitled to know the trade off between tech-
nical excellence and costs,

Thé circiimstances here, however, are unusual in that-it appears
that EPI's decision to propose a high quality’ decentralized method of
perforinance would not have been altered even if the agency had &d-
vised offerors of its intention to award to the lowest acceptable offeror.
EPI essentially does not argue that it in fact was preJudiced by the
agency's failure to make clear the importance of cost in its selection
criteria. Rather, EPI believes that its high quality and more expen-
sive approach offers the Government a corresponding greater value
and it seeks to negotiate for the purpose of explaining the relative
value of its approach. Ii is clear, however, that the agency recognized
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EPI's technical superiority. EPI has not indicated any flexibility
in altering its proposed approach to satisfying the Government's
specifications other than its willingness to remove itself completely
from the procurement to allow the Government to contract separately
and directly with the individual institutions indicated in its proposal.
This, of course, would not be an acceptablé approach as indicated by
thc solicitation. Moreover. EPI's express offcr in ils proposal to
negotiate coats with the Government was predicat=d on the assump-
tion that the Government could dumonstrate that costs could be
reduced withdut a reduction in the qualily of the work. In our
opinion, the agcney's failure to state its intention to make award

on the basis of a technicall, ucceptable proposel offering the

lowest attenduut costs may “have misled EPI into believing it could
subrnit its high quality proposal in the false hope ot convineing the
agency of its value. Nevertheless, the contracting officer in
evaluating proposals reasonably considered IZPI to be wedded to

its high quality apmricach and in view of the agency's priorities

and the 25 percent higher costs than Kirschner's proposed costs,
we cannot conclude that EPI was prejudiced by the agency's failure
to negotiaie with'the firm on'the besis of its superior proposal.
Finally, we note that the agency has adviged this Office of its
intention to take appropriate measures to preclude a recurrence

of the defect found in the subject solicitation. We support the
agency's objective in this regard.

The protesters algo object to the selection of Kirschner for
several reasons, First, it is'argued that a cutback in the prior
year's gervices will occur unider Kirschner's contract, The pro-
testers state that'the award documént deleted material require-
ments of the solicitation (page 25) and that if EPI had known of
this change in reqmrements its estimated costs would have been
reduced significantly, Moreover, it is argued that under
Kirschner's centralized approach, trainees will not be iesued
valid academic credit and coinseling at the same level obtained
during the previcus year. In this connection, EPI states it
would be willing to remove itself as the proposed contr actor,
if the agency was willing to reinstate the separate contracts with
the individual educational institutions. The protesters also point
out that Kirschner has received a number of contracts in Region V
er eating a Kirschner concentration of power and control over the
deliveri.ng agencies in the Region that almost rivals that of the
Regional Office itself." Finally it is argued that the award to
Kirschner created a conflict of interest because the firm holds
a contract requiring it to evaluate the effecltiveness of the CDA
program on a national scale,
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Ag to the delev.nn of the material requirements on page 25 |
of the solicitation, we have been adviged that this was due to a Y
typographical error and by contract amendiment the page has been ‘
reinstated with a minor exceztion and, instead, page 35, dealing
with the format of the cost proposal has been deleted, In addition,
the objections concerning the extent of valid academic credit and
counsclirg provided under the Kirschner proposal docs not appear
to involve a question of the acceptability of the proposal under the
specification. We note that Kirschner proposed to provide academic
credit for '>DA {raining and has persuaded the agency that it can
do so. Ewcn though services to Head Start traineee in fact may
have been cut back from previous levels, we are not aware of
any material deviation in Kirschner's proposal to the solicitation
reqmrcments. Rather, the objection essentmlly is directed to
the agency's specifications which have resulted in a reduction of
training provided in the past. In this connection, we note that
we have received numerous letters from institutions and Head
Siart trainecs in support of the EPI proposal, which, .essentially
retains past levels and types of training and counseling, While
the protesters have requested that we evaluate the effectiveness
of the Government's requirements, it would not be appropriate
for us to do so pursuant to our bid protest function, We consist-
enily have held that the determination of the Government's
minimum needs is primarily the responsibility of the contracting
agency which will not be disturbed absent a clear abuse of discre-
tion, Data 100 Corporation, B-1823891, February 12, 1975, 75-1
CPD 80, Ii scems {o us that the specifications regarding the
quantity and levels of training to be [urnished Head Start trainces
is a decision for contracting agency rather than this Office.
Morcover, this objection to the Government's specifications
raised after submission of proposals is untimely, 4 C.F. R, §
20.2(b) (1976),

As to the objections concerning the large number of Office of
Child Developmenti contracts held by Kirschner, we are aware
of nc legal basis {for objection in this regard.

As stated by the protesters, and as confirmed by, HEW

Kirschner is to perform a 2-year nationwide assessment of

the effectiveness of CDA competency training, i,e., the same
type of training which Kirschner is to perform In HEW Region
V. This would result in Kirschner evaluating its own wavk,

and any conclusions reached by Kirschner in its evaluation -
should be challenged for lack of objectivity, Notwithstanding the
obvious competing relationships of Kirschner and although the
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usefulness of the assessment contract may be lmpaired, there

has been no Jugzestion that Kirschner's sgsgsesament contract will
adversely affect its performance under the training contract which

i8 the aubject of this protest., In any case, HEW has concluded that
this situation does create an apparent conflict of interest, even
though it is not directly violative of any Federal or IIEW procurcment
regulation, In order to ensure that HEW gets what it bargained for
in the assessmeént contract, HEW g Desputy Assistant Secretary for
Grants and Procurement Management has recommended to the con-
tracting office that Kirschner's national agsessment contract he
amended to delete the requirementi for Regioi: V CDA assessment

and that assessment for that Reglon be perlormed either in-house

or under contract with a firm other than Kirschui'r. We agree with
this remedial action. Sec gunerally 70)st Personncl Services Ciompeny,
B-186049, November 1f, 187G, T6~2 CPD 430; CI. Armed Serviccs
Procurement Regulation, Appendzx G, Avo1dance of Organizational
Conflict of Interest.

Accordingly, the protest is denied.
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Acting Comptroller Generzl
of the United States





